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LL theories of politics are based 
A upon a set of presuppositions 
concerning the nature of man. 
Whether the society be primitive or ad- 
vanced, theocratic, communistic, or cap- 
italistic, whether the government be 
democratic or totalitarian, the most fun- 
damental element is the character and 
the behavior of the men who constitute 
the society and who operate the govern- 
ment. In studying these forms political 
scientists work with elaborate equations 
in which there are many variable factors. 
Among them are the effects of climate 
and natural resources, of religion and in- 
herited institutions. None of these can 
be neglected, but none can really be sepa- 
rated from the nature and behavior of 
political man. 

The truth of these easy platitudes is 
obvious enough, nor do they require 
elaboration. It is, however, worth point- 
ing out that they are more often accepted 
than acted upon by students of political 
philosophy. One reason for the neglect 
of the obvious is doubtless the appeal of 
the recondite. An even more effective 
reason has been the absence of certainty. 
If social psychology ever becomes a sci- 
ence as exact as, say, chemistry, it will 
be the basic social science, and political 
scientists will then have more reliable 
foundations upon which to build. While 


that study remains in its interesting in- 
fancy, we must continue to use much the 
same methods employed by the Greeks. 
History, observation, the insights of ex- 
ceptionally perceptive men, are still the 
best instruments we have. To be sure, 
they are being supplemented by the 
work of the anthropologists and the psy- 
chologists, as well as the quantitative 
techniques of sociologists and political 
scientists. We can hope that their re- 
searches will be as fruitful as their expec- 
tations are high, but while we wait for 
the greater degree of certainty which we 
are assured is just around the corner, de- 
cisions must be made, and they will be 
based upon assumptions about human 
rationality and about the influence of 
religious, ethical, economic, and other 
factors upon political attitudes and be- 
havior. 

Since we, like our predecessors, cannot | 
avoid making these assumptions and 
since our techniques are not yet greatly. 
improved over those which have been 
employed for more than two thousand 
years, it is safe to conclude that we c 
learn much from the writings of our pred 
ecessors. I do not mean that we should! 
take their statements at full value. This 
would be impossible, if only because the 
great writings are far from consistent| 
with one another. In some of the books 
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on politics which have been most influen- 

tial, including several which on first read- 

ing seem most appealing for the warm- 

hearted humanitarianism they reflect, as 

well as others which seem more carefully 
reasoned, the views on human nature 
which are either stated or implicit are in- 
adequate to sustain the elaborate struc- 
tures erected upon them. 

It is not enough to say that the great 
{theorists did not have sufficient data con- 
| cerning human behavior upon which to 
‘base their conclusions. Except in a few 

very limited fields, neither have we. We 
fare, however, in a position to be more 
‘aware of the complexities and uncertain- 
ties involved and therefore to be more 
‘cautious about making unexamined as- 
‘sumptions. But assumptions we must 
‘make if we are to have any conclusions, 
and these are hardly the times in which 
| to take refuge in the prudent but inactive 
faith that we can postpone making gen- 
eralizations until we have complete and 
verifiable data. No one knows when that 
‘time will come. 

Perhaps the fault most frequently en- 
countered in the ideas of the political 
theorists is the belief that man is inher- 
ently wise and virtuous or that he would 
be so under more favorable, and realiza- 
ble, conditions. Not the utopians only 
but also men as disparate as Rousseau, 
Paine, Bentham, Kant, and Marx share 
this dubious assumption. It is, of course, 
clear that such thinkers as Machiavelli 
and Hobbes did not proceed on this set of 
premises, but it is not necessary to go to 
The Prince or to The Leviathan in order 
to find a critic of such optimism. To my 
mind, Spinoza expressed far more effec- 
tively than the pessimists the dangers of 
the views so often expressed or implied 

-by many of his predecessors and, if the 
list I have given is correct, by some of his 
successors. Spinoza, the greatness of 


whose political writings has been ob. 
scured by the fame of his Ethics, was a 
defender of political liberty and stated 
what is probably the most advanced the. 
ory of toleration to be found in seven. 
teenth-century Europe. Despite the fact 
that he was an advocate of popular rule 
and toleration, he did not develop his 
theory of free government upon the 
shaky basis of a nonexistent human na- 
ture. In the opening chapter of his Trac 
tatus politicus, a work which unhappily 
he never lived to finish, Spinoza said: 


Philosophers regard the emotions by which 
we are torn as vices into which men fall by their 
own fault; they therefore laugh at them, weep 
over them, sneer at them, or (if they wish to ap- 
pear more pious than others) denounce them. 
So they think they are doing something wonder- 
ful and pre-eminently scientific when they 
praise a human nature which exists nowhere and 
attack human nature as it really is. They con- 
ceive men not as they are but as they would 
wish them to be. The result is that they write 
satires instead of ethics and that they have 
never produced a political theory which is of 
any use, but something which could be regarded 
as a Chimera or put in practice in Utopia or in 
the Golden Age the poets talk about, where, to 
be sure, it was not needed. The result is that 
theory is held to be discrepant from practice in 
all the studies intended to be of use but above 
all in the study of politics,and no men are 
thought less fitted to govern a state than theo- 
rists or philosophers. 


Spinoza then proceeds to make a dis- 
tinction, highly relevant to the subject 
of this paper, between the weaknesses of 
the theories of human nature relied upon 
by the philosophers and the comparative 
validity of those employed by practical 
men: 

; Statesmen, on the other hand, are supposed 
o plot against men rather than to look after 
hem, and to be clever rather than wise. Experi- 

ence forsooth has taught them that there will be 

vices so long as there are men. They study to be 
beforehand with human depravity. Because 
they do this by those arts which long experience 
has taught and which are practised by men more 
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moved by fear than by reason, they seem to be 
hostile to religion and especially to theologians. 
These think that the authorities ought to carry 
on public business by the rules of piety which 
are binding on individuals. But there is no doubt 
‘that the statesmen have written much better 
about politics than the philosophers. Experience 
was their teacher, and they learnt nothing which 
icould not be used. 


The authors of The Federalist were, by 
Spinoza’s classification, statesmen rather 
than philosophers. But they were states- 
men who were also philosophers, or at 
least political philosophers. Because they 
combined the two qualities, Madison and 
Hamilton wrote what is still by far the 
greatest book on politics ever written in 
America. They, and especially Madison, 
had much of the breadth and depth of 
the philosophers, but they lacked the 
naiveté of which Spinoza so correctly 
complains. They, and especially Madi- 
son, had the experience and the insight of 
statesmen, without that harsh and nar- 
row realism, that tendency to focus on 
the immediate and overlook the remote, 
which prevents most public men from be- 
coming either statesmen or philosophers. 
Madison, particularly, combined per- 
sonal experience in public affairs with the 
perspective which he, like some of his 
colleagues, obtained from the study of 
history. 


II 


Ina very large proportion of American 
writings on politics the theory of human 
nature is implicit rather than explicit. It 
is assumed or taken for granted; rarely is 
it clearly stated, still more rarely ana- 
lyzed. Many writers were, indeed, not 
conscious of the assumptions which, in 
fact, they were making. Others have 
written ineffectively because their views 
of human behavior were defective—not 
in keeping with the observable facts of 
political life. 
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The Federalist makes neither of these 
cardinal errors. The theory of man’s na- 
ture is explicit, clearly set forth (though 
not in a single, systematic essay), and it 
is closely related both to the experience 
of American politics and to the argument 
of the entire series of Publius letters. 

It was the fashion of that time to sign 
letters to the newspapers with classical 
pseudonyms. Most of the letters and 
many of the pamphlets published during 
the great debate over the ratification of 
the Constitution were thus anonymously 
published. In the case of the eighty-five 
letters which appeared over the pseudo- 
nym “Publius,” and which later were 
issued as The Federalist, only a half- 
dozen close friends knew at the time they 
appeared in the New York papers who 
were the authors. Even when The Feder- 
alist appeared in book form in 1788, the 
names of its authors were not given. Not 
until the French edition of 1792" was it 
publicly acknowledged that this longest 
and most notable work in defense of the 
new Constitution was by Hamilton, 
Madison, and Jay. There is still some 
doubt concerning the authorship of from 
six to twelve of the eighty-five essays, 
but the evidence seems to indicate that 
Hamilton wrote fifty-one of them, Madi- 
son twenty-nine, and Jay five." For pur- 
poses of the present discussion the five 
numbers written by Jay are of almost 
negligible importance. Madison’s twen- 
ty-nine, on the other hand, bulk larger 
than Hamilton’s fifty-one, for reasons 
that will appear later. 

The most striking and possibly most; 
important element in the theory of hu-| 
man nature expressed in The Federalist is| 
that men are not to be trusted with pow-/ 

1 The most careful as well as the most recent in- 
vestigation of this subject is Douglass Adair, ‘The 
Authorship of the Disputed Federalist Papers,” 


William and Mary Quarterly (3d ser., 1944), I, 97- 
122, 235-64. 
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ler because they are selfish, passionate, 
full of whims, caprices, and prejudices. 
Man is not, and cannot be expected to 
become, entirely rational, calm, or dis- 
passionate. A considerable portion of the 
book might be said to be a development 
of Lord Acton’s aphorism. “‘Power cor- 
rupts and absolute power corrupts abso- 
lutely.” But their analysis goes far be- 
yond the scope suggested by Acton’s re- 
mark. 

Not only is human nature defective, 
they believed; it is also a constant. There 
has been little change since the beginning 
of recorded history, and it is not to be as- 
sumed that the nature of men will change 
significantly in the future. In the book 
there is no suggestion of a conception 
similar to that of Marx, that after the 
Revolution and the period of dictator- 
ship the nature of man will be vastly im- 
proved because the barriers to wisdom 
and virtue will have been removed. To 
Hamilton and Madison any political 
structure built upon the assumption of 
general and marked improvement will 
have been erected upon the sands. 

To anyone familiar with the atmos- 
phere of hopefulness which permeated 
the sessions of the Federal Convention 
and caused the advocates of the pro- 
posed Constitution to labor so diligently 
in its support, my statements may seem 
a perverse interpretation of this classic 
work in defense of the most popular na- 
tional constitution of that day. But it is 
easy to support the view that I have ex- 
pressed with quotations from The Fed- 
eralist. 

Thus in the sixth essay Hamilton 
wrote: “Has it not, on the contrary, in- 
variably been found that momentary 


|passions, and immediate interests, have a 
more active and imperious control over 
human conduct than general or remote 
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considerations of policy, utility, or jus. 
tice?” 

Since Hamilton was, in this essay, 
drawing upon the lessons of history, we 
might be inclined to believe that he ex. 
pected the Americans to be more tem. 
perate, if not altogether rational. To. 
ward the end of the essay, however, he is 
careful to proclaim that Americans are 
not so exceptional as to be exempt from 
the common infirmities. 


From this summary of what has taken place 
in other countries, whose situations have bome 
the nearest resemblance to our own, what reason 
can we have to confide in those reveries which 
would seduce us into an expectation of peace 
and cordiality between the members of the pres- 
ent confederacy, in a state of separation? Have 
we not already seen enough of the fallacy and 
extravagance of those idle theories which have 
amused us with promises of an exemption from 
the imperfections, weaknesses, and evils inci- 
dent to society in every shape? Is it not time to 
awake from the deceitful dream of a golden age, 
and to adopt as a practical maxim for the direc- 
tion of our political conduct that we, as well as 
the other inhabitants of the globe, are yet re- 
mote from the happy empire of perfect wisdom 
and perfect virtue? 


And in two successive pages of the 
seventy-eighth essay Hamilton repeats 
his indictment in almost the same words. 
There he speaks of “the variety of con- 
troversies which grow out of the folly and 
wickedness of mankind” and insists that 
we must make “the proper deductions 
for the ordinary depravity of human na- 
ture.” 
~ If such views as these had been ex- 
pressed only by Hamilton, we might ex- 
plain them by referring to his well-known 
and often expressed disgust with the 
mass of mankind and his preference for 
monarchy and hereditary privilege. 
Hamilton had proposed in the Conven- 
tion a species of centralized, strong-man 
government and had supported it by at- 
tacking republicanism. When he urged 
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the other delegates to sign the completed 
Constitution, he made no pretense that 
the document was in accordance with his 
conception of a sound instrument: “No 
man’s ideas were more remote from the 
plan than his own were known to be.” In 
The Federalist Hamilton was not defend- 
ing his own handiwork but rather was 
serving as counsel for the defense of a 
constitution which he believed to be sad- 
ly defective, though greatly superior to 
the Articles of Confederation. 

But Madison was no monarchist; he 
was a staunch republican. Moreover, 
though he had lost in several important 
contests of the Convention, the Constitu- 
tion was more nearly his work than that 
of any other member. And his concep- 
tion of the nature of man is, at least in 
general terms, much the same as Hamil- 
ton’s. Thus in the thirty-seventh essay 
he says that “the history of almost all the 
great councils and consultations held 
among mankind for reconciling their dis- 
cordant opinions, assuaging their mutual 
jealousies, and adjusting their respective 
interests, is a history of factions, conten- 
tions, and disappointments, and may be 
classed among the most dark and degrad- 
ed pictures which display the infirmities 
and depravities of the human char- 
acter.” 

In the forty-ninth and fifty-seventh 
numbers, which may possibly have been 
written by Hamilton, though the evi- 
dence favors Madison and he certainly 
claimed to be their author, he wrote of 
the reason of man as being “timid and 
cautious” whereas it is always difficult 
“to control the caprice and wickedness of 
man.” 

Publius never admitted to being a 
member of the Convention. But, even so, 
he almost never asserted that the au- 
thors of the document in defense of 
which he was writing were superior to 
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ordinary men. To be sure, in the second 
number there is an encomium upon the 
authors of the Constitution (“without 
having been awed by power, or influ- 
enced by any passions except love for 
their country’), but this number was 
one of the five written by John Jay—who 
had not been a member of the Conven- 
tion. 

If it is surprising that Publius so rare- 
ly praised the authors of the document 
he was defending, it is more striking and 
more significant that he rarely flatters 
the voters to whom he is appealing. Such 
a phrase as Madison’s in No. 57—“the 
vigilant and manly spirit which nourishes 
freedom, and in return is nourished by 
it”—is almost unique. It appears, more- 
over, just ten lines above the remark, al- 
ready quoted, about “the caprices and 
wickedness of mankind,” failings from 
which Americans cannot be expected to 
be exempt. 

The unqualified sweep of these state- 
ments, taken together with their frequent 
repetition (for I have not quoted all 
which are of this tenor) raise the ques- 
tion: Why are such views expressed? 
They are not here without a purpose. 
The Publius letters were written by busy 
men working under intense pressure, but 
they are carefully drafted, and the num- 
ber of times this apparently pessimistic 
doctrine is stated makes clear that it is 
not an accidental slip. Nor can they be 
put down to youthful cynicism. The au- 
thors were young in years (Hamilton 
turned thirty-one and Madison thirty- 
seven while the letters were being writ- 
ten), but they were men of experience 
and maturity. Nor were they engaged in 
idle destructive comment; their entire 
objective was to secure the adoption of a 
new Constitution. 

Hamilton and Madison were in some 
degree products of the Enlightenment, 
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but they did not espouse the simplified 
belief in human reason which renders 
some writings of that splendid age ridicu- 
lous. Hamilton in the Convention, and 
afterward in private, expressed views 
which are substantially consistent with 
the faith in benevolent despotism ad- 
hered to by some great rationalists of the 
Continent, but in The Federalist he was 
writing in defense of a Constitution 
which was, in contrast with European 
governments, radically popular. It is im- 
portant to notice this patent fact, since 
the theory of man’s nature reiterated by 
Publius is one usually associated with the 
advocacy of government for the people 
rather than by the people. But in The 
Federalist we find no arguments for the 
limitation of the suffrage, for rule by an 
elite or by philosopher-kings, or for mon- 
archy or hereditary aristocracy. 

Even more significant is the absence of 
the views expressed by Hamilton on June 
18 in the Convention and in his ‘Report 
on the Public Credit” two years later— 
that only a few (the rich, the well-born, 
the well-educated, and those having 
financial interests which tie them to the 
success of the government)can be trusted 
to govern well. According to The Fed- 
eralist the infirmities of human nature 
are distributed among all classes, all 
groups. Rich and poor are alike unreli- 
able because prone to impulse as well as 
to self-interest. There are only two places 
in the eighty-five essays where there seem 
to be exceptions to the principle of uni- 
versality. Those apparent exceptions are 
not altogether clear and will be taken up 
in connection with the discussion of the 
executive and of judicial review. 

Publius repeatedly cites his convic- 
tions as to the infirmities and limitations 
of human nature, not to justify absolu- 
tism or government by an aristocracy, 
whether of ability or wealth or birth or 
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education, but rather to defend a system 
of popular rule. But, so the argument 
goes, it is one which takes the limitations 
of men into account. Like Spinoza, Ham. 
ilton and Madison were keenly aware of 
the folly of erecting a government upon 
assumptions about men’s nature and be. 
havior which are not true in fact. The 
close connection between their assump. 
tions regarding the nature of man and 
their conclusions regarding the structure 
and workings of government is readily 
demonstrated. 
Ill 

The central issue of the ratification 
controversy was whether or not the 
states should unite in a stronger and 
more centralized government. The 
unique achievement of the Convention 
had been the invention of modern fed- 
eralism. Like the men who were responsi- 
ble for the great mechanical inventions, 
they made use of principles and devices 
long in use, but they added to them in 
such manner that the product was a new 
kind of government, though they had no 
new name for it. The exact degree of 
innovation was appreciated by very few, 
possibly only by Madison, but all could 
see that the proposed government was 
far stronger than that under the Articles. 
That Hamilton and his colleagues did 
not underestimate the strength of the op- 
position on this ground is attested by the 
fact that the first forty-six of the eighty- 
five essays are devoted to arguing the 
need of a stronger central government 
than that provided by the Articles and 
to following this with a defense of the 
amount of power entrusted to the central 
government under the Constitution. 

The theory of human behavior ex- 
pressed in-The Federalist is not quite so 
obviously and so directly tied up with 
the discussion of the new federalism as 
with certain other topics presently to be 
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discussed. It is, nevertheless, essential to 
the argument. For that argument is, in 
its simplest terms, just this: Men being 
selfish and, at least in groups, aggressive, 
we can expect to prevent external aggres- 
sion and internal dissension only by com- 
bining into a union which will protect us 
against attack by the British, French, 
Spanish, and Indians, as well as check the 
tendencies toward the self-interested ac- 
tions of small groups, or states, or groups 
of states, within this country. 

Two of the quotations given above 
were taken from the sixth essay. In the 
same number Hamilton clearly expresses 
his distrust of human nature when al- 
lowed to work through weak and ineffec- 
tive political institutions. 


A man must be far gone in Utopian specula- 
tions who can seriously doubt that, if these 
States should either be wholly disunited, or only 
united in partial confederacies, the subdivisions 
into which they might be thrown would have 
frequent and violent contests with each other. 
To presume a want of motives for such contests 
as an argument against their existence, would 
be to forget that men are ambitious, vindictive, 
and rapacious. To look for a continuation of 
harmony between a number of independent, 
unconnected sovereignties in the same neighbor- 
hood, would be to disregard the uniform course 
of human events, and to set at defiance the ac- 
cumulated experience of ages. 


There are, it is evident, not merely 
local and particular causes for dissension 
and conflict but also the universal and 
persistent qualities inherent in man’s na- 
ture. It is because man is made as he is 
that the unsettled boundaries, the public 
debt incurred during the Revolution, the 
Western territories, the competition of 
interstate and foreign commerce will lead 
to struggles. Hamilton might have said, 
though doubtless he would have thought 
it an idle flourish to do so, that if men 
were calmly rational and not overly 
selfish they would have no difficulty in 
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adjusting these causes of disagreement 
without recourse to arms, even without 
bitterness or jealousy. Since men are not 
so happily constituted, the residents of 
the several states can expect neither har- 
mony and security among themselves nor 
safety from the foreign states on their 
borders unless a stronger central govern- 
ment is established. 


IV 


It was not until essay No. 46 that 
Publius concluded his various arguments 
relating to federalism, which included a 
discussion of ancient and medieval as 
well as modern confederacies—a histori- 
cal excursion surely unique among politi- 
cal pamphlets having so immediate a 
purpose. In the forty-seventh number he 
turns to a discussion of the form or struc- 
ture provided in the Constitution for the 
central government. That essay opens in 
the eighteenth century. 

One of the principal objections inculcated by 
the more respectable adversaries to the Consti- 
tution, is its supposed violation of the political 
maxim, that the legislative, executive and 
judiciary departments ought to be separate and 
distinct. In the structure of the federal govern- 
ment, no regard it is said seems to have been 
paid to this essential precaution in favor of lib- 
erty. The several departments of power are dis- 
tributed and blended in such a manner as at 
once to destroy all symmetry and beauty of 
form, and to expose some of the essential parts 
of the edifice to the danger of being crushed by 
the disproportionate weight of other parts. 


During the last half-century it has be- 
come a plank in the creed of orthodox 
liberalism that the Founding Fathers se- 
cretly and furtively contrived a complex 
system of government, in which the 
separation of powers was the central ele- 
ment, in order to check the observable 
tendencies toward more popular govern- 
ment. Thus Parrington—whose Main 
Currents in American Thought is the most 
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stimulating, if not always the most reli- 
able, commentary on American political 
theory—says that “‘in elaborating a sys- 
tem of checks and balances the members 
of the Convention were influenced by 
practical considerations of economic de- 
terminism more than by Montesquieu.” 
That their motives were, in this respect, 
neither selfish nor reactionary is easy to 
demonstrate. That they were probably 
not much influenced by Montesquieu is 
a more debatable proposition. 

One who reads the forty-seventh num- 
ber carefully, as Professor Parrington un- 
fortunately did not, can hardly avoid 
discovering that Madison was not trying 
to convince the voters that the separa- 
tion of powers was a good thing. Of that 
they were already convinced. What he 
was attempting to do in this and the suc- 
ceeding numbers was to convince them 
that the proposed system did incorporate 
this principle which was, in 1787 if not in 
1927, a darling doctrine of the libertari- 
ans. The antifederalists did not attack 
the Constitution because it incorporated 
‘too much separation of powers but rather 
because it had too little. After Tom 
Paine sailed for England early in 1787, 
there were only two leading Americans 
who were not in sympathy with the prin- 
ciple, and they were Franklin and Ham- 
ilton, both of them strong supporters of a 
Constitution several parts of which each 
disapproved. Jefferson, Patrick Henry, 
and Sam Adams never criticized the 
Constitution for being dangerous to lib- 
erty because of its incorporation of the 
separation principle. 

Madison did not, then, need to argue 
the case for the separation of powers, 
since: 


No political truth is certainly of greater in- 
trinsic value, or is stamped with the authority 
of more enlightened patrons of liberty, than 
that on which the objection is founded. The ac- 
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cumulation of all powers, legislative, executive 
and judiciary, in the same hands, whether of 
one, a few or many, and whether hereditary 
self-appointed, or elective, may justly be pro. 
nounced the very definition of tyranny. Were 
the federal Constitution, therefore, really 
chargeable with the accumulation of power, or 
with a mixture of powers, having a dangerous 
tendency to such an accumulation, no further 
arguments would be necessary to inspire a uni- 
versal reprobation of the system. 


It is clear that the Fathers were only 
applying a truth believed at that day to 
be self-evident. Why was it so widely ac- 
cepted at the time? Parrington suggests 
that the responsibility lies, if not with 
selfish economic interests, then with 
Montesquieu. For this view there is 
some support. His Spirit of the Laws, 
published in 1748, did have an immense 
vogue in America, and this popularity is 
reflected in The Federalist. Immediately 
after the paragraph from which I have 
just quoted, Madison says: “The oracle 
who is always consulted and cited on 
this subject is the celebrated Mon- 
tesquieu. If he be not the author of this 
invaluable precept in the science of poli- 
tics, he has the merit at least of display- 
ing and recommending it most effectually 
to the attention of mankind.” 

It may be doubted, however, whether 
even so emphatic a statement as this is 
altogether conclusive. Montesquieu was, 
for one thing, only one of the popular 
writers on government who had expound- 
ed this principle. Polybius, Sydney, 
Locke, Blackstone, and De Lolme had all 
expressed similar views, and all were read 
in America. John Adams found scores of 
historians and philosophers who had, as 
he interpreted them, subscribed to the 
doctrine of the separation of govern- 
mental powers, and he quoted freely 
from their writings in his three-volume 
Defense of the Constitutions of Govern- 
ment of the United States of America, the 


first 
Londo 
in time 
But 
both n 
cant 
share | 
couple 
this: W 
cite Me 
orists 
expoun 
reject 
Monte: 
and BI 
and ign 
indeed, 
was th 
popula 
reasons 
institut 
ond, tl 
cepted 
the tim 
With 
colonies 
Revolu 
cerned. 
long his 
customs 
betweer 
and to ; 
legislati 
or gove 
story 
ing the 
hensible 
Even 
perience 
governn 
the acc 
ciple, Ww 
of the 
changes 
The wei 
havior i 


ii 


first volume of which was published in 
London in 1786 and reached Philadelphia 
in time to be read by the delegates. 

But there is another question which is 
both more interesting and more signifi- 
cant than whether Montesquieu must 
share the credit, or the blame, with a 
couple of other fellows. That question is 
this: Why did the Americans of this date 
cite Montesquieu and other political the- 
orists with enthusiasm when they were 
expounding the separation principle and 
reject them on so many other counts? 
Montesquieu’s book, like those of Locke 
and Blackstone, was accepted in part 
and ignored in part. More sections were, 
indeed, ignored than agreed with. Why 
was the separation principle among the 
popular ones? There are, I think, two 
reasons for this discrimination: first, the 
institutional history of the colonies; sec- 
ond, the theory of human nature ac- 
cepted by almost all the public men of 
the time. 

With the institutional history of the 
colonies, and of the states during the 
Revolution, we cannot here be con- 
cerned. It must suffice to record that the 
long history of colonial governments ac- 
customed the Americans to separation 
between the houses of their legislatures 
and to a further separation between the 
legislative assemblies and the executive 
or governor. Without this history the 
story of state-constitution-making dur- 
ing the Revolution is merely incompre- 
hensible. 

Even though we recognize that the ex- 
perience of the Americans with colonial 
governments was the primary cause for 
the acceptance of the separation prin- 
ciple, we cannot stop there, for the men 
of the Revolution made important 
changes as well as carried on traditions. 
The weight of their theory of human be- 
havior is illustrated by a letter written 
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by John Adams to Richard Henry Lee on} 
November 15, 1775, months before there' 
was either a new constitution for the 
government of one of the rebellious col- 
onies or an open suggestion of the Decla- 
ration of Independence. In that letter he 
remarks: ‘“The course of events naturally 
turns the thoughts of gentlemen to the 
subjects of legislation and jurisprudence; 
and it is a curious problem, what form of 
government is most readily and easily 
adopted by a colony upon a sudden 
emergency.” On the basis of “nature and 
experience,” he says that “a legislative, 
an executive, and a judicial power com-) 
prehend the whole of what is meant and 
understood by government. It is by bal-\ 
ancing each of these powers against the| ~ 
other two, that the efforts in human na- | 
ture towards tyranny can alone be) 
checked and restrained, and any freedom | 
preserved in the constitution.” 

There were a few men who apparently 
espoused the more optimistic ideas of 
Tom Paine, but it is surprising how few 
they were. The first state constitutions 
embodied the separation principle inef- 
fectively—or at least Adams and Jeffer- 
son so thought—but, with the partial 
exception of Pennsylvania, which had a 
unicameral legislature during the Colo- 
nial period, they did do so in consider- 
able degree. In six of them there is a very 
explicit statement of the separation-of- 
powers doctrine. 

To return to Madison: His problem 
was, then, how to convince the voters 
not that separation between legislative 
and executive and judiciary was desir- 
able but that the proposed Constitution 
embodied this principle of free govern- 
ment to a degree calculated to insure the 
preservation of liberty. The Antifederal+ ~ 
ists had been contending that in the Con+ 
stitution there was an inadequate separa, 
tion, a blending of powers which woul 
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\not give the protection required. It is 
unnecessary here to recapitulate the 
whole of his reasoning. He argues that a 
declaration of the separation principle is 
neither necessary nor a reliable safe- 
guard—the proposed Constitution, un- 
like six of the state constitutions, had no 
such statement. Complete separation is, 
he said, not necessary, nor is it feasible. 
The essential elements of the separation 
principle are these: that no department 
exercise all the power of another, that 
none dominate another, that there be 
provision for the security of each against 
the others. Measured by these criteria, 
the proposed Constitution is acceptable. 

One of the most interesting turns of 
the argument, and the one which prob- 
ably has led the unwary to term The Fed- 
eralist a reactionary document, is the 
opinion that whereas in monarchies the 
executive department is the one danger- 
ous to freedom, in representative govern- 
ments it is the legislative which ‘“‘neces- 
sarily predominates” and which threat- 
ens the security of civil and property 
rights—unless it is checked. As though to 
answer the few men of that time who 
agreed with Paine and Franklin that 
power should be intrusted to a single 
legislative assembly, Madison quotes 
Jefferson’s well-known statement in his 
Notes on Virginia criticizing the inade- 
quate separation in the original Virginia 
constitution. 

All the powers of government, legislative, 
executive, and judiciary, result to the legislative 
body. The concentrating these in the same 
hands, is precisely the definition of despotic 
government. It will be no alleviation that these 
powers will be exercised by a plurality of hands, 
and not by a single one. One hundred and seven- 
ty-three despots would surely be as oppressive 
as one. Let those who doubt it turn their eyes 
on the republic of Venice. As little will it avail 
us, that they are chosen by ourselves. An elec- 
tive despotism was not the government we fought 

for; but one in which the powers of government 


should be so divided and balanced among sever. 
al bodies of magistracy as that no one could 
transcend their legal limits, without being ef. 
fectually checked and restrained by the others. 


In considering how an “elective des. 
potism”’ is to be avoided, Madison says 
nothing of the power of the courts to 
check legislative or executive abuses, 
This may have been because the judici- 
ary was to be discussed in a later group 
of essays, but, as I shall point out short. 
ly, it is more likely that he did so because 
he never conceived of the courts as exer. 
cising such a power, save in the protec. 
tion of civil liberties, and even this he 
may not have thought of when he wrote 
the essays with which we are now con- 
cerned. He mentions the role of the presi- 
dential veto, although he leaves that for 
further analysis by Hamilton. But he does 
not postpone a statement of the prin- 
ciple which, as he sees it, is the corollary 
of, and the means of preserving, the 
separation of powers. That principle is 
what we usually call checks and bal- 
ances. The paragraph in the fifty-first 
essay, in which Madison expresses this 
theory, is so central to the argument of 
this paper that I shall quote the whole 
of it. 

But the great security against a gradual 
concentration of the several powers in the same 
department, consists in giving to those who ad- 
minister each department the necessary consti- 
tutional means and personal motives to resist 
encroachments of the others. The provision for 
defense must in this, as in all other cases, be 
made commensurate to the danger of attack. 
Ambition must be made to counteract ambition. 
The interest of the man must be connected 
with the constitutional right of the place. It 
may be a reflection on human nature, that such 
devices should be necessary to control the 
abuses of government. But what is government 
itself, but the greatest of all reflections on hv- 
man nature? If men were angels, no government 
would be necessary. If angels were to govern 
men, neither external nor internal controls on 
government would be necessary. In framing @ 
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government which is to be administered by men 
over men, the great difficulty lies in this: you 
must first enable the government to control the 
governed ; and in the next place oblige it to con- 
trol itself. A dependence on the people is, no 
doubt, the primary control on the government; 
but experience has taught mankind the neces- 
sity of auxiliary precautions. 


Madison is here saying very much 
what John Adams said twelve years earli- 
er—in order to check “‘the efforts in hu- 
man nature towards tyranny,” we must 
provide a system of checks and balances 
within the government. Like Adams and 
Jefierson, and unlike Paine and Franklin, 
he never believed that we can put our 
confidence in any group of elected offi- 
cials, for men are selfish and ambitious, 
too much so to be trusted with unlimited. 
power. He does not fall back upon the 
editorial commonplace: Elect only good 
men to office. We cannot count on having 
a government of enlightened statesmen. 
We must so design our institutions that 
they will give protection against the de- 
sires and the wiles of ordinary men. 

As I remarked above, he says nothing 
of the judicial check and only mentions 
the executive veto to say that an abso- 
lute veto is neither safe nor sufficient. 
The qualified veto, which can be over- 
ridden by a two-thirds vote in both 
Houses, he does not here consider, but 
apparently he believes it to be a slender 
reed, for he says that the remedy for the 
dangers to be expected from legislative 
supremacy is a two-house system. Under 
bicameralism each house checks the 
other. Though he would never have been 
willing to trust all power to the Senate, 
he argued, as Jefferson had done earlier in 
Virginia, that a strong Senate can pro- 
tect against the tendencies toward ma- 
jority oppression of minorities. It can, 
and he hoped would, provide the careful 
consideration, or reconsideration, of pub- 
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lic measures which is essential to wise 
legislation. 

The contrast between the tough-mind- 
ed caution of Madison and the easy op- 
timism of Tom Paine is striking. Paine 
seems to have thought that if only a ma- 
jority of the people could, through a 
single-chambered legislature, register 
their opinions, all would be well and 
nothing further need be said about the 
theory and nature of representation. 
Madison had no such rosy view of the 
Gallup-poll legislative method. Popular 
opinion might be satisfactory if informed 
and if forced to discuss and to consider 
the implications of its desires. It is pre- 
cisely because the public is not always 
adequately informed and lacks the 
means or the opportunities for the con- 
sideration and reconsideration necessary 
to the formation of sound policies that 
representation is better than direct vot-, 
ing, though Madison does not consider 
the possibility of direct voting by the 
people for any area larger than the New 
England town. At that time a national 
referendum—except the one in which 
they were involved, and even then rati- 
fication was through elective conventions 
—was unthinkable. 

But the ratification controversy was 
very near to being a national referendum, 
far closer than any previous occasion in 
American, or Anglo-American, history. 
This was especially true in New York, 
where, for this election only, the property 
qualifications for voting were removed, 
so that all free, adult males could vote. 
Ordinarily those practical psychologists 
we call politicians, when they are appeal- 
ing to a mass audience, asking their hear- 
ers or readers to vote for a given policy, 
will not hesitate to flatter that audience, 
assuring it of its competence... When 
discussing the need for the Senate, Mad- 
ison does this, but in a singularly indi- 
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rect manner. He tells his readers that 
they are so intelligent and objective that 
they can take criticism; then he proceeds 
to inform them that they are capable of 
error, of hasty action, and that their 
government must be so designed as to 
protect them against their own limita- 
tions. 


To a people as little blinded by prejudice or 
corrupted by flattery as those whom I address, 
I shall not scruple to add, that such an institu- 
tion may be sometimes necessary as a defense 
to the people against their own temporary er- 
rors and delusions. As the cool and deliberate 
fsense of the community ought, in all govern- 
‘ments, and actually will, in all free governments, 
ultimately prevail over the views of its rulers; 
so there are particular moments in public af- 
fairs when the people stimulated by some ir- 
regular passion, or some illicit advantage, or 
misled by the artful misrepresentations of in- 
terested men, may call for measures which they 
themselves will afterwards be the most ready 
to lament and condemn. In these critical mo- 
ments, how salutary will be the interference of 
some temperate and respectable body of citi- 
zens, in order to check the misguided career, and 
to suspend the blow meditated by the people 
against themselves, until reason, justice, and 
truth can regain their authority over the public 
mind? What bitter anguish would not the people 
of Athens have often escaped if their govern- 
ment had contained so provident a safeguard 
against the tyranny of their own passions? 
Popular liberty might then have escaped the in- 
delible reproach of decreeing to the same citi- 
zens the hemlock on one day and statues on the 
next. 


This statement, together with others 
of somewhat similar import, have been 
taken as conclusive evidence of the re- 
actionary nature of both the Constitu- 
tion and The Federalist. Consider, how- 
ever, several aspects of Madison’s the- 
ory. This Senate which was to assist in 
maintaining “reason, justice, and truth” 
was not to have life-tenure, as Hamilton 
had urged in the Convention. Its mem- 
bers were not to inherit their offices as in 
the British House of Lords. They were 
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not required to be property-owners, 
much less to own property of consider. 
able amount, as under several of the 
Revolutionary state constitutions. They 
were not even required to be of sound re. 
ligion—or of any at all. They were to be 
elected for a six-year term. The only fea- 
ture of the Senate which made it, in 
terms of 1787, in any way removed from 
the movement toward popular govern. 
ment was the six-year term of office, 
That was designed to attain experience 
and stability. To be sure, as has so often 
been pointed out, it was to be elected by 
the state legislatures, not by the voters, 
This is only to say that it was to be 
elected by the only means employed in 
America up to that time, for the legisla- 
tures had elected the Stamp Act Con- 
gress, the Continental Congress, the Con- 
gress under the Articles, and the Conven- 
tion itself. No one in 1787 even suggested 
that this method was incompatible with 
popular government. That came a cen- 
tury later. Teday it is possible, as it was 
not possible forty or fifty years ago, to 
see that much of the historical revision- 
ism of the late-nineteenth and early- 
twentieth centuries had as a silent prem- 
ise the notion that the Constitution 
was written in the nineteenth century, 
or at least in a climate of opinion which 
did not exist until the nineteenth cen- 
tury. The document and the ideas—or 
rather some of their statements lifted out 
of context—are contrasted with those of 
a time and a point of view which they 
never saw or heard of. 


V 


One of the most striking features 
about the statements concerning human 
nature which were quoted at the begin- 
ning of this paper, as well as those cited 
in connection with the discussion of fed- 
eralism and of the separation of powers, 


is thei 
presse 
the éli 
compet 
in the i 
sume tl 
excepti 
ed that 
—but | 
must a 
admini: 
found t 
ernmen 
this int 
Senate 
demigo 
knowle 
time an 
two dep 
the secc 
all men 
They ce 
ecutive 
Hamilt¢ 
son had 
ther his 
Virginia 
In th 
had urg 
tive’s ha 
includin 
tive me: 
proposir 
tary mo 
strong-n 
office. 
Constitu 
tute for 
preferab 
under th 
Like a 
Hamilto: 
mise met 
excellent 


ods appe 
today it 


THE FEDERALIST ON THE NATURE OF POLITICAL MAN 13 


is their universality. The doctrine ex- 
pressed in them is not that only a few, 
the élite, have wisdom, tolerance, and 
competence but rather that all men share 
in the infirmities of the race. We may as- 
sume that Publius believed that there are 
exceptional men—in two places it is hint- 
ed that the Convention contained a few 
—but it is repeatedly asserted that we 
must assume that public affairs will be 
administered by men in whom will be 
found the common defects, and the gov- 
ernment must be so designed as to take 
this into account. The longer term of the 
Senate will not insure a membership of 
demigods; it will only make for the 
knowledge and caution gained through 
time and experience. There are, I think, 
two departures, the first relatively slight, 
the second greater, from this lumping of 
all men into a common characterization. 
They come in the discussions of the ex- 
ecutive and the judiciary. Both were by 
Hamilton, and both appeared after Madi- 
son had left New York in order to fur- 
ther his candicacy for membership in the 
Virginia ratifying convention. 

In the Federal Convention, Hamilton 
had urged the desirability of an execu- 
tive’s having life-tenure and vast powers, 
including an absolute veto of all legisla- 
tive measures. Even he saw no point in 
proposing what he really wanted, heredi- 
tary monarchy, but he did advocate a 
strong-man system with a life-term of 
office. The presidency, as provided in the 
Constitution, was only a shoddy substi- 
tute for his desire, but he thought it far 
preferable to the absence of an executive 
under the Articles of Confederation. 

Like almost everyone else of the time, 
Hamilton thought the curious compro- 
mise method of electing the president an 
excellent one. Its combination of meth- 
ods appealed to men of that era, though 
today it seems more clumsy than effec- 


tive. But before the rise of political par- 
ties the electoral-college device seemed to 
insure care and deliberation in voting. 
Hamilton argued with conviction that it 
would be likely to secure the election of 
men of experience and distinction. 


The process of election affords a moral cer- 
tainty, that the office of President will never fall 
to the lot of any man who is not in an eminent 
degree endowed with the requisite qualifica- 
tions. Talents for low intrigue, and the little arts 
of popularity, may alone suffice to elevate a 
man to the first honors in a single State; but it 
will require other talents, and a different kind 
of merit, to establish him in the esteem and con- 
fidence of the whole Union, or of so considerable 
a portion of it as would be necessary to make 
him a successful candidate for the distinguished 
office of President of the United States. 


In those two sentences Hamilton has 
expressed both pessimism and optimism 
about politicians, though no great de- 
gree of optimism about the voters. He 
seems to believe that an indirect method 
of election for a national office will result 
in the election of a man who can be trust- 
ed. I am sure that he would have been far 
more willing to trust the man in the presi- 
dency if there had been a considerable 
property qualification for the place, as 
there was in several states for governor, 
notably South Carolina and Massachu- 
setts. And, as I have said, he had urged 
life-tenure, not a mere four-year term. 
Even as provided, however, the office 
would have some power and stability, 
and the man elected to it would probably 
be worthy of the possibilities. At least the 
office was vested in one man, not in a 
committee. Energy is so essential in the 
executive that a one-man executive is the 
only allowable form, just as a legislature 
should be a numerous body. The only 
danger in the veto power is that it will 
not be used with sufficient frequency. 

It is entirely characteristic of Hamil- 
ton that he asserts that there is little to 
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consistency in the executive office, not 
frequent change. 
thought this feature opened the way to 
the possibilities of monarchy—a persua- 


sive man might secure an indefinite num- 
ber of terms, with life-tenure as a con- 
tingent possibility. Jefferson later came 
to believe that this was not a dangerous 
feature in the system; from the first it 
appealed to Hamilton as altogether de- 
sirable. In the most quiet times we need 


stability secured through continuity; in 


time of emergency or crisis it would be 
folly to require that there be a change in 


the office. 


There is no nation which has not, at one 
period or another, experienced an absolute ne- 
cessity of the services of particular men in par- 
ticular situations; perhaps it would not be too 
strong to say, to the preservation of its political 


existence. How unwise, therefore, must be every 
such self-denying ordinance as serves to prohibit 
a nation from making use of its own citizens in 
the manner best suited to its exigencies and cir- 
cumstances! Without supposing the personal es- 
sentiality of the man, it is evident that a change 
of the chief magistrate, at the breaking out of a 
war, or at any similar crisis, for another, even 
of equal merit, would at all times be detrimental 
to the community, inasmuch as it would sub- 
stitute inexperience to experience, and would 
tend to unhinge and set afloat the already 
settled train of the administration. 


The most curious of Hamilton’s rea- 
sons for favoring re-eligibility is that 
otherwise the public safety might be en- 
dangered by having among the body of 
the people a number of former presidents 
who have nothing to do and nowhere to 
go. “Would it promote the peace of the 
community, or the stability of the gov- 
ernment to have half a dozen men who 
had had credit enough to be raised to the 
seat of the supreme magistracy, wander- 
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fear from too much stability; the danger 
will be of instability in office. Hence the 
eligibility of the president for re-election 
is altogether desirable. We shall need. 


Jefferson at first 


ing among the people like discontented 
ghosts, and sighing for a place which they 
were destined never more to possess?” 
It is interesting, and probably significant 
of Hamilton’s thinking about politics 
that he was willing to trust these men o{ 
ability and “credit” while in high office 
but was fearful of their ambitious nature 
when they were no longer in such a pogi- 
tion. 

The discussion of the executive occu. 
pies Nos. 67-77. In No. 78 Hamilton 
turns to the judiciary. The first of the 
six essays devoted to that branch is con. 
cerned with the appointment and, espe. 
cially, with the life-tenure of federal 
judges. It is in connection with the latter 
issue that Hamilton expounds his famous 
theory of judicial review. Incidentally he 
also makes it clear that he trusts the 
judges beyond any other group of men. 

Influenced as we are by the persuasive 
reasoning of John Marshall and almost a 
century and a half of judicial usage, we so 
much take for granted the power of the 
courts to hold legislation unconstitu- 
tional that we fail to remember the 
vaguenesses and hesitations surrounding 
its birth. None of the four plans intro- 
duced in the Convention provided for it, 
and, indeed, the Virginia plan had an al- 
ternative device, the Council of Revision. 
Had Hamilton’s plan been accepted, it 
seems altogether probable that the 
strength of the executive would have 
rendered the judicial check supereroga- 
tory. Certainly Hamilton never so much 
as suggested that he believed in judicial 
review before the seventy-eighth Federal- 
ist, though there are several previous 
numbers in which mention would have 
been appropriate. Thus in No. 33, when 
speaking of the limited power of the cen- 
tral government, he not only does not 
say that the courts will guard against un- 
warranted extensions of power but ac- 
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tually does say that the people must con- 
stitute the final judge. “If the federal 
government should overpass the just 
bounds of its authority and make a 
tyrannical use of its powers, the people, 
whose creature it is, must appeal to the 
standard they have formed, and take 
such measures to redress the injury done 
to the Constitution as the exigency may 
suggest and prudence justify.” 

Had Hamilton, at the time he wrote 
this essay, understood and believed in 
judicial review, as he was to understand 
and believe in it a few weeks later, it is 
almost inconceivable that he should have 
discussed this subject without reference 
to the checking and protecting power of 
the courts. The same is true, as I have 
suggested, of No. 51, an essay claimed 
by both Hamilton and Madison. Why 
Hamilton was so late in understanding 
and accepting the doctrine which he did 
more to popularize and to expand than 
any other before Marshall is an unsolved 
mystery. 

The discussion of judicial review in 
No. 78 grows out of Hamilton’s defense 
of life-tenure for the federal judges. Since 
the judges are to be appointed by the 
executive with the ratification of the 
Senate; since, that is, they are not inde- 
pendently elected either by popular vote 
or by the state legislatures, the only way 
to secure their independence from the 
other branches of government is tenure 
during good behavior. After asserting 
that the judiciary ‘“‘is beyond comparison 
the weakest of three departments”’— 
lacking, as it does, the power to legislate, 
to direct armies, even to execute its own 
decisions—it will be ineffective indeed 
unless it has independence. This inde- 
pendence, which is secured through 
length of term, he continues, is particu- 
larly essential in a “limited Constitu- 
tion,” that is, in one which sets bounds 
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to the legislative power. He recognizes 
that there has been “‘some perplexity re- 
specting the rights of the courts to pro- 
nounce legislative acts void, because con- 
trary to the Constitution,” since this 
might seem to imply a superiority of the 
judicial over the legislative branch. 
Hamilton argues with masterful, though 
not altogether candid reasoning, that the 
process simply recognizes the superiority 
of the Constitution and enforces the 
stipulations contained in that document, 
which incorporates the true and perma- 
nent will of the people. But why, it was 
said by some, was the judiciary rather 
than the Congress or the president, or 
both acting together as they ordinarily 
do in passing legislation, to give a final 
interpretation to the Constitution? Ham- 
ilton’s answer, though expressed in other 
words, seems to amount to the convic- 
tion that the judges can be trusted. 


If it be said that the legislative body are 
themselves the constitutional judges of their 
own powers, and that the construction they put 
upon them is conclusive upon the other depart- 
ments, it may be answered, that this cannot be 
the natural presumption, where it is not to be 
collected from any particular provisions in the 
Constitution. It is not otherwise to be supposed, 
that the Constitution could intend to enable the 
representatives of the people to substitute their 
will to that of their constituents. It is far more 
rational to suppose, that the courts were de- 
signed to be an intermediate body between the 
people and the legislature, in order, among other 
things, to keep the latter within the limits as- 
signed to their authority. The interpretation of 
the laws is the proper and peculiar province of 
the courts. A constitution is, in fact, and must 
be regarded by the judges, as a fundamental 
law. It therefore belongs to them to ascertain its 
meaning, as well as the meaning of any particu- 
lar act proceeding from the legislative body. If { 
there should happen to be an irreconcilable \ 
variance between the two, that which has the | 
superior obligation and validity ought, of course, 
to be preferred; or, in other words, the Consti_ \ 
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| tution ought to be preferred to the statute, the 
| intention of the people to the intention of their 
agents. 


This famous and extraordinarily in- 
fluential paragraph uses the language of 
the law, but it is based upon the po- 
litical psychology of Hamilton, a psy- 
chology shared in part, but not in whole, 
by Madison. Because, says Hamilton, 
the Constitution is a law, neither the 
Congress nor the president can give a 
final interpretation of it. But this law is 
the will of the people. Why cannot a 
newly elected Congress—with the con- 
currence of a president recently indorsed 
by the nation’s voters, acting through the 
electoral colleges—properly interpret the 
“intention of the people”? There is more 
than a touch of mysticism in his talk of 
legislative will as distinguished from 
judicial decision. Apparently, though it 
is not altogether certain, Hamilton here 
professes to think of the judges as pas- 
sionless automatons—to use a later term, 
slot machines—but, at any rate, he does 
express a degree of confidence in the 
judges which is unique in The Federalist. 

This is the essay in which we read of 
the “folly and wickedness of mankind,” 
of the “ordinary depravity of human na- 
ture,’ but we must assume, though Ham- 
ilton nowhere so asserts, that the judges 
will not share in that folly and wicked- 
ness, that they will not be ordinary men 
and therefore will not partake of the de- 
pravity he so explicitly deplores. For a 
generation the presidents were to believe 
and to assert that they were given, in the 
veto, power to set aside violations of the 
Constitution by Congress. Hamilton had, 
in the eleven essays preceding No. 78, 
made clear his reliance upon the execu- 
tive branch, but apparently he trusted 
men in office in direct proportion to the 
length of their tenure, and perhaps in in- 
verse relation to their power to enact 


16 ETHICS 


positive legislation. He came late to a be. 
lief in judicial review; but when he did gp 
he accepted it with a wholeheartednes 
unknown since the time of Coke, and he 
is the chief architect of the elaborate 
structure erected by Chief Justice Mar. 
shall and the other judges of the nine. 
teenth century. So far as the foundations 
of the theory of judicial review are cop. 
cerned, Marshall and his fellows added 
‘nothing to Hamilton’s plans. 

To put it a little differently: Hamilton 
\finally discovered in this power of the 
[courts a substitute for the strong-man 
government he had advocated in the 
‘Convention. It was a negative substitute 
—the judges could check, but they could 
not appoint or enact—but it was a po- 
tent one. Unlike the plan he had pro- 
posed on June 18, 1787, it was acceptable 
to almost all Americans of that time be- 
cause it was in accordance with their dis. 
trust of legislative assemblies. It prom- 
ised to be another check upon future leg. 
islative aggressions, while preserving the 
guaranties of the Constitution and the 
will of the people. 

In a letter to Gouverneur Morris writ- 
ten in February, 1802, when Hamilton 
was deeply discouraged by the victory of 
the Jeffersonians and the general courseo/ 
public affairs, he wrote: ‘‘ Mine is an odd 
destiny. Perhaps no man in the United 
\States has sacrificed or done more for the 
present Constitution than myself; and 
contrary to all my anticipations of its 
fate, as you know from the very begin- 
ning, I am still laboring to prop the frail 
and worthless fabric.” 

A year later Chief Justice Marshall 
handed down the decision in Marbury °. 
Madison. In that case, perhaps the most 
basic of all constitutional decisions, 
Marshall expounds the theory of judicial 
review developed by Hamilton and stat- 
ed in the seventy-eighth Federalist, rath- 
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er than the much more limited view ex- 
pressed in the Federal Convention by 
men who wrote the Constitution. Had 
Hamilton fully realized how profound 
was his influence upon the thinking of 


+ our greatest judge and how powerful a 


role the Supreme Court, under Mar- 
shall’s leadership, was to play in main- 
taining Hamiltonian principles, in eco- 
nomic affairs as in the law, he might have 
been less despondent about the fate of 
the document he wrote of as a frail and 
worthless fabric. 


VI 


Thus far in this essay I have dealt with 
the apparently pessimistic theory of hu- 
man nature expressed by Hamilton and 
Madison so far as it was by them related 
to the character of the new federalism and 
to the structure of the proposed govern- 
ment. Their statements are usually 
blunt, almost unqualified, and not not- 
able for their subtlety. Though they 
seem to have a poor view of men’s 
capacities and character—an appearance 
not altogether in accordance with the 
evident facts, as I shall try to indicate in 
my concluding remarks—they do not 
draw from them an elitist or a totali- 
tarian conclusion. Rather do they argue 
that, if the disagreeable facts be taken 
into account, a free and yet secure gov- 
ernment can be established and main- 
tained. The most subtle and, I think, 
much the most interesting of their anal- 
yses comes not in connection with discus- 
sion of governmental structure but rath- 
er as a part of the argument for a com- 
mon, central government for the entire 
area of the United States. 

Madison was of a far more philosophi- 
cal turn of mind than was Hamilton. Asa 
young man he had been deeply interested 
in theology. and he had spent a year or 
more in what we might call the graduate 
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study of that ancient branch of philoso- 
phy. He was to devote his life to public 
affairs rather than to speculative thought, 
theological or otherwise, and he never 
wrote a book in which a problem or a 
group of problems is taken up in sys- 
tematic philosophical manner. But in 
some of his speeches, letters, and essays 
his capacity for semi-abstract specula- 
tion is demonstrated, not infrequently 
with remarkable results. In the whole 
volume of his writings there is no selec- 
tion which so clearly indicates his power 
of penetrating analysis as does the tenth 
essay. 

This is perhaps the essay which is best 
known and has in recent years been most 
frequently quoted. But it has been cited 
almost entirely because it has been mis- 
interpreted as an early example of a be- 
lief in simple economic determinism. 
Whether the vogue of that particular 
brand of unsophisticated thought is now 
on the wane I am not sure, but I do be- 
lieve that the popularity of Madison’s 
tenth Federalist should never have been 
based upon such a classification. His 
analysis is both more complex and more 
persuasive than appears in the writings of 
those historians and students of political 
theories who are content to sum up a sub- 
tle and inclusive argument by applying a 
single label. Such botanical classifica- 
tions almost always do serious injustice 
to the subjects labeled. Certainly the 
scope and significance of Madison’s 
analysis has been greatly obscured. 

The tenth essay was the first written 
by Madison. It is one of the series de- 
voted to the benefits to be expected from 
a closer union, with a more powerful 
central government. In the preceding es- 
say, one of the least unified in the book, 
Hamilton had begun by asserting that a 
firm union “will be of the utmost mo- 
ment to the peace and liberty of the 
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States, as a barrier against domestic fac- 
tion and insurrection.” He goes on to dis- 
cuss the advantages of what he calls a 
confederate republic. The argument 
seems to be based upon the power of the 
central government to “‘suppress fac- 
tion” and thus “to guard the internal 
tranquility.” Now Hamilton’s political 
thinking was in considerable measure 
based upon the belief that power and 
force are the essential bulwarks of secu- 
rity. He did not quite share in the simple- 
minded faith of Hobbes that a sovereign 
can sit on the bayonets of his army, but 
he was not far from that kind of totali- 
tarianism. Madison’s consideration of the 
value of a closer union, so far as concerns 
checks upon the evils of faction, illus- 
trates admirably the superiority of his 
intellect. He, like Jefferson, had attained 
a higher stage of civilization than Ham- 
ilton was ever to envisage. They were, 
that is to say, further removed from the 
belief that force can solve the great prob- 
lems. 

The opening sentences of the tenth 
essay take us back to a day when public 
men in America were barely beginning to 
understand the implications of free, rep- 
resentative government. “ Among the nu- 
merous advantages promised by a well- 
constructed Union, none deserves to be 
more accurately developed than its tend- 
ency to break and control the violence of 
faction. The friend of popular govern- 
ments never finds himself so much 
alarmed for their character and fate as 
when he contemplates their propensity 
to this dangerous vice.” Indeed, nine 
years later Washington’s Farewell Ad- 
dress indicates that neither Washington 
nor Hamilton, who appears to have 
written all or much of it, understood 
that, if free discussion and free voting 
are allowed, factions or, to use our terms, 
political parties and pressure groups, will 
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develop. They still seemed to believe tha 
a stirring call for unity might lead to the 
end of faction and party. It is not diff. 
cult to understand why the members of 
the Federal Convention never thought oj 
providing for parties in the Constitution 
but by 1796 it must have been fairly ey. 
dent that the division in the country was 
not due to any whimsical or transient 
causes. 

We must, of course, bear in mind that 
to the men of that age any kind of divi. 
sion or faction in the state seemed to par- 
take of treason, just as it does in the 
totalitarian regimes of the twentieth cep. 
tury. Except in England, the conception 
of a loyal opposition was scarcely known, 
and few Englishmen clearly understood 
the nature of the political system which 
had developed since 1689, and particu- 
larly since the coming of the Hanoverians 
and Walpole. When Madison wrote o/ 
the dangers of faction, he had in mind the 
turbulent experiences of the Greek city- 
states, of the medieval cities, and of 
many Continental countries of the six. 
teenth and seventeenth centuries rather 
than the England of the eighteenth cen- 
tury. Because of struggles for power and 
policy the history of popular government 
has, he says, been too often marked by 
“instability, injustice and confusion.” In 
expanding his remarks about this evil, he 
makes no attempt to gloss over the dan- 
gers. Incidentally, it is noticed that he 
sometimes uses the word “party”’ inter- 
changeably with “faction.” From them 
have come ‘“‘the mortal diseases under 
which popular governments have every- 
where perished; as they continue to be 
the favorite and fruitful topics from 
which the adversaries of liberty derive 
their most specious declamations.” Why 
they are specious when they are so well 
founded in history he does not explain. 

He does not assert either that Ameri- 
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cans are superior to this failing or that 


' American constitutions have eliminated 
these dangers. 


The valuable improvements made by the 


| American constitutions on the popular models, 
| both ancient and modern, cannot certainly be 
+ too much admired; but it would be an unwar- 


rantable partiality, to contend that they have 
as eflectually obviated the danger on this side, 
as was wished and expected. Complaints are 


' everywhere heard from our most considerate and 


virtuous citizens, equally the friends of public 
and private faith, and of public and personal 
liberty, that our governments are too unstable, 


_ that the public good is disregarded in the con- 


flicts of rival parties, and that measures are too 
often decided, not according to the rules of jus- 
tice and the rights of the minor party, but by 


| the superior force of an interested and overbear- 
| ing majority. However anxiously we may wish 


that these complaints had no foundation, the 
evidence of known facts will not permit us to 
deny that they are in some degree true. 


After writing in such unqualified 
terms of the dangers to be expected in 
the future, as in the past, from faction, he 
pauses to give a definition of his term. 
“By a faction, I understand a number of 
citizens, whether amounting to a major- 
ity or minority of the whole, who are 
united and actuated by some common 
impulse of passion, or of interest, adverse 
to the rights of other citizens, or to the 
permanent and aggregate interests of the 
community.” 

This bit of pessimistic naturalism con- 
trasts interestingly with the definition of 
party expressed by Edmund Burke a few 
years earlier. In his Thoughts on the Pres- 
ent Discontents Burke had said that a 
party is “‘a body of men united, for pro-) 
moting by their joint endeavors the na-‘ 
tional interest, upon some particular 
principle in which they are all agreed.’” 
That was in 1770, when Burke was fear- 
ful lest the hard-won principle that the 
House of Commons depend upon popu- 
lar vote be lost. Whether he would have 
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given such an idealistic definition two 
decades later, after the French Revolu- 
tion had caused him to see political man 
through different colored spectacles, is 
doubtful. Madison, who is defending not 
an established system but a proposed 
constitution which provided for far more 
centralized authority than under the ex- 
isting order, holds out no hopes that the 
new document will change men’s char- 
acter. But even though it will not make 
them more rational or less self-seeking, 
it offers what he calls at the end of the 
essay ‘‘a republican remedy for the dis- 
eases most incident to republican gov- 
ernment.” 

Since faction is a disease, or at least an 
evil which can be compared to a disease, 
a cure for it would be altogether desir- 
able. Either we must find a cure or con- 
trol the effects. But a cure is not to be 
found since there are only “‘two methods 
of removing the causes of faction: the 
one, by destroying the liberty which is 
essential to its existence; the other, by 
giving to every citizen the same opinions, 
the same passions, and the same inter- 
ests.” 

The method of absolute governments 
is, of course, the suppression of the liber- 
ty to dissent and to express that disagree- 
ment. Madison does not even argue that 
most fundamental issue of politics. In- 
stead he brushes it aside as an unde- 
batable proposition; and in doing so em- 
ploys a most effective simile. 

It could never be more truly said than of the 
first remedy, that it was worse than the disease. 
Liberty is to faction what air is to fire, an ali- 
ment without which it instantly expires. But 
it could not be less folly to abolish liberty, which 
is essential to political life, because it nourishes 
faction, than it would be to wish the annihila- 
tion of air, which is essential to animal life, be- 
cause it imparts to fire its destructive agency. 


To those who are sure that their creed 
is the one truth and that all disagree- 
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ment is error, that dissent is treason 
which threatens the continuance of the 
reign of truth, Madison’s comparison of 
air with freedom of expression is less than 
obviously true. But to the believer in 
popular government Madison has stated, 
though not attempted to defend, the 
principle on which politics rests. 

If the first expedient is unthinkable, is 
the second practicable? Can all citizens 
be given ‘“‘the same opinions, the same 
passions, and the same interests”? In 
two remarkable paragraphs, to my mind 
the most searching in all American politi- 
cal analysis, Madison explains why the 
answer must be No. 


The second expedient is as impracticable as 
the first would be unwise. As long as the reason 
of man continues fallible, and he is at liberty to 
exercise it, different opinions will be formed. As 

‘long as the connection subsists between his 
jreason and his self-love, his opinions and his 
passions will have a reciprocal influence on each 
‘other; and the former will be objects to which 
\the latter will attach themselves. The diversity 
in the faculties of men, from which the rights of 
property originate, is not less an insuperable 
obstacle to a uniformity of interests. The pro- 
tection of these faculties is the first object of 
government. From the protection of different 
and unequal faculties of acquiring property, the 
possession of different degrees and kinds of 
property immediately results; and from the in- 
fluence of these on the sentiments and views of 
the respective proprietors, ensues a division of 
the society into different interests and parties. 


Had Madison concluded his discus- 
sion of the causes of faction after this 
paragraph, he would have given us an 
excellent statement, one which is at least 
the equal of any to be found in the litera- 
ture of politics of his day. But it is in the 
following paragraph, in which he de- 
velops his ideas, that he carries his anal- 
ysis well beyond that of his contempo- 
raries or, so far as I know them, of his il- 
lustrious predecessors. It is this para- 
graph or, rather, two or three sentences 


lifted out of this paragraph which have x 
frequently been quoted as evidence oj 
Madison’s adherence to the school of 
economic determinism. That such a clas. 
sification does less than justice to Madi. 
son’s perspicuity can be demonstrated by 
quoting the paragraph in two sections, 
The first half of the paragraph is as fol. 
lows: 


The latent causes of faction are thus sown in 
the nature of man; and we see them everywhere 
brought into different degrees of activity, ac. 
cording to the different circumstances of ciyi] 
society. A zeal for different opinions conceming 
religion, concerning government, and many 
other points, as well of speculation as of prac. 
tice; an attachment to different leaders ambi- 
tiously contending for pre-eminence and power; 
or to persons of other descriptions whose for. 
tunes have been interesting to the human pas. 
sions, have, in turn, divided mankind into par. 
ties, inflamed them with mutual animosity, and 
rendered them much more disposed to vex and 
oppress each other than to cooperate for their 
common good. So strong is this propensity of 
mankind to fall into mutual animosities, that 
where no substantial occasion presents itself, the 
most frivolous and fanciful distinctions have 
been sufficient to kindle their unfriendly pas- 
sions and excite their most violent conflicts. 


After stating that political disagree- 
ment is based upon the nature of man, 
Madison lists some of the immediate 
causes or occasions of faction. He knew 
too much history to ignore religion; the 
devastating struggles between Catholics 
and Protestants during the sixteenth 
century, as well as the events in England 
during the seventeenth century, were in- 
escapable evidence of the influence of 
this factor upon politics. Even at the end 
of the American Revolution there were 
explicit institutional survivals of these 
controversies. Only one state retained 
the religious qualification for voting, but 
eight required that members of the legis- 
lature be professed Christians; of this 
number, four specified that members of 
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the legislative and executive branches 


must be Protestants. 


Differences of political opinion are 


’ classified along with those originating in 
religion, and neither, as the remainder of 
' the paragraph seems to indicate, is 


thought of at this point as based on eco- 


- nomic forces, since that set of causes is 
' brought in later. In the preceding para- 


graph Madison had said that “‘as long as 
the connection subsists between his rea- 
son and his self-love, his opinions and his 
passions will have a reciprocal influence 
on each other; and the former will be ob- 
jects to which the latter will attach them- 
selves.” In the next sentence he speaks of 
the diversity in abilities, ‘from which the 
rights of property originate,” as an addi- 
tional cause. In both paragraphs, there- 
fore, he seems to be saying that men do 
have different ideas about such things as 
religion and politics and that they be- 
come passionately, as well as pridefully, 
attached to them—quite apart from dif- 
ferences of property. 

To the men of the eighteenth century, 
steeped as they were in the classics, the 
influence of strong leaders in politics 
seemed so obvious as to require no more 
than a bare mention. The history of both 
Rome and Greece, particularly as seen in 
Plutarch’s Lives, was very largely a series 
of contentions between various leaders— 
demagogues, tyrants, patriot-kings, em- 
pire-builders, citizen-soldiers. Modern 
history, too, contained numerous exam- 
ples of the apparent influence of leaders, 
or would-be leaders, upon the unity of 
public affairs. And Madison is candidly 
of the opinion that much of the disunity 
resulting from differences over religion, 
over political ideas, and over the “‘attach- 
ment to different leaders ambitiously 
contending for preeminence and power’”’ 
has been altogether harmful. The zeal 
which both contributes to and proceeds 
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from such conflicts has “divided mankind 
into parties, inflamed them with mutual 
animosity, and rendered them much 
more disposed to vex and oppress each 
other than to cooperate for their com- 
mon good.” And this condition is one 
which, at least to 1788, has generally 
been present where freedom of expres- 
sion has been allowed! Here surely is no 
dewy-eyed optimism about the nature of 
man under popular government. 

Madison demonstrates that he is more 
than just another hardheaded realist in 
the final sentence of the first section of 
this paragraph. This is the one in which 
he points out that mankind’s propensity 
for falling into mutual animosities is so 
powerful “‘that where no substantial oc- 
casion presents itself, the most frivolous 
and fanciful distinctions have been suffi- 
cient to kindle their unfriendly passions 
and excite their most violent conflicts.” 
If, in other words, there are no causes 
which might, to a reasonably rational ob- 
server, seem important enough to lead 
to strong disagreements and therefore to 
factions or parties, trivial or silly 
“causes” will be found. Man is ingenious 
in such matters, if not rational. He will 
have his factions, whether or not there is 
a readily apparent reason for them. 

It is only after he has listed these van- 
ous Causes or occasions of faction that 
Madison turns to the economic factor. 


But the most common and durable source of 
factions has been the various and unequal dis- 
tribution of property. Those who hold and those 
who are without property have ever formed dis- 
tinct interests in society. Those who are credi- 
tors, and those who are debtors, fall under a like 
discrimination. A landed interest, a manufac-; 
turing interest, a mercantile interest, a moneyed 
interest, with many lesser interests, grow up of: 
necessity in civilized nations, and divide the 
into different classes, actuated by different sen 
timents and views. The regulation of these vari 
ous and interfering interests forms the princi 
task of modern legislation, and involves th 
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irit of party and faction in the necessary and 
rdinary operations of the government. 


Beyond the obvious recognition of the 
importance of economic circumstances 
and motives as sources or causes of fac- 
tion there are four points in these sen- 
tences which call for comment. 

Madison does not list “the various 
and unequal distribution of property” as 
the only source but as “the most com- 
mon and durable” one. Many scholars 
have quoted only this last part of the 
paragraph, omitting the preceding sen- 
tences, as though Madison had explicitly 
listed only the economic factor; and Pro- 
fessor Laski once quoted him as having 
written: “the only common and durable 
source.”” Madison’s own emphasis is 
clear enough, but certainly it is not an 
exclusive one. 

The second point is that Madison is 
thinking of vertical as well as of horizon- 
tal economic divisions. At first he has in 
mind the propertied and the nonprop- 
ertied or very much less propertied. Im- 
mediately after recognizing the distinc- 
tions between rich and poor, creditors 
and debtors, he writes of the various 
kinds of economic interests to be found 
in society—landed, manufacturing, mer- 
cantile, moneyed (banking, finance). 
Now this is no distinction between rich 
and poor. It is a distinction between 
various kinds and groupings of wealth. 
With the debates in the Convention 
fresh in his memory he must have 
thought of this economic cleavage as be- 
ing in good part sectional—as it had been 
in the Convention, where wealthy plant- 
ers from the South repeatedly expressed 
their fears of future legislation backed by 
the financial, mercantile, shipping inter- 
ests of the North. Nor were the men in 
the Convention who came from the 
North—and who, in some instances, 
were themselves engaged in these enter- 


prises—notably lacking in a comparable 
attitude toward the southern interests, | 
do not mean to suggest that Madison 
limited the causes of future factions oy 
parties which originated primarily jp 
economic differences to those of a ser. 
tional nature. They were the ones most 
obvious to a well-informed man of his 
time who was seeking to read the future. 
He foresaw sectional divergences, but he 
also suggested the probability of fac. 
tional troubles which would emerge from 
the conflict of economic desires among 
any or several of the wide variety of eco. 
nomic groupings into which the society 
fell. 
A third aspect of his brief statement 
which is significant is that the word 
“classes,” as well as “‘interests,”’ is used 
to describe both the vertical and the 
horizontal stratification. Marx and oth- 
ers have misled us into using “classes” 
as though it related solely to the division 
between rich and poor, propertied and 
propertyless, bourgeoisie and proletariat. 
Madison was concerned not merely about 
the future effects of this stratification 
but also about the cleavages which exist 
between the landed, manufacturing, mer- 
cantile, banking interests, which are 
themselves “different classes.’ It is, in- 
deed, to be noticed that he uses the 
word “‘classes” only when he is speaking 
of these vertical divisions, though I think 
that we should not build a large super- 
structure of exegesis on this fact and con- 
clude that he did not think of the divi- 
sion between the wealthy and the poorer 
as a “class” division. The more reasor- 
able reading of his lines is that “inter- 
ests” and “classes” are related to eco- 
nomic divisions of both kinds. And both 
varieties are important as being the 
causes or occasions of future parties or 
factions. 
My fourth and final observation on 
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this paragraph concerns the last sen- 
tence. As Charles Beard pointed out 
many years ago, Madison’s statement 
that “the regulation of these various and 
interfering interests forms the principal 
' task of modern legislation” is scarcely a 
laissez faire theory of the scope of gov- 
ernmental action. Madison does not ex- 
pand on this proposition, but neither 
_ does he qualify it, and here, as elsewhere, 
' we must assume that he meant what he 
' wrote. He was extremely careful in his 
' use of words and phrases. To his mind 
there was apparently no escape from the 
obligation of government to serve as um- 
pire among “‘interfering interests,” and 
serving as umpire meant regulation. 

If we cannot escape the necessity of 
| regulating, i.e., legislating so as to check 
and control economic interests or classes, 
we cannot escape to a dreamland in 
which the government is an impartial, 
disinterested umpire. Regulation “‘i 


in- 
| volves the spirit of party and faction in 
the necessary and ordinary operations of 
the government.”’ This simple but un- 
usual realism is developed at some length 
in his next paragraph. 

In developing the proposition that 
men holding political office will them- 
' selves be partisan, he begins by pointing 
out that ‘‘no man is allowed to be a judge 
in his own cause, because his interest 
would certainly bias his judgment, and, 
not improbably, corrupt his integrity.” 
| It is even more evident that “a body of 

men are unfit to be both judges and par- 
ties at the same time.” As though to an- 
swer an idealistic critic who might argue 
that his comparison of legislation to judi- 
' cial prodeedings was misleading, he as- 
serts that most important acts of legis- 
lation are judicial determinations “con- 
cerning the rights of large bodies of citi- 
zens.” Legislators are both ‘‘advocates 
and parties to the causes which they de- 
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termine.” He then illustrates the mean- 
ing and applicability of his proposition 
by reference to three subjects of legisla- 
tion; private debts, protective tariffs, 
and the apportionment of taxes. In each 
instance members of tive legislature will 
be, or will represent thcse who are, par- 
ties to the issue. It is therefore idle to say 
that ‘‘justice ought to bold the balance,” 
since ‘‘the parties ~re, and must be, 
themselves ,.’’ Under these cir- 
cumstances ‘‘the niost numerous party, 
or, in other words, the most powerful fac- 
tion must be expected to prevail.” 

Madison is, in effect, saying that in a 
republican system legislators are drawn 
from the society itself; they are not gods 
from outside the machinery. They will 
probably be debtors or creditors, farm- 
ers or manufacturers, or they will be ex- 
pected to speak for such groups. Since 
they will be interested parties, they are 
not likely to act “with a sole regard to 
justice and the public good.” Particular- 
ly when the apportionment of taxes is at 
issue will there be opportunities ‘to 
trample on the rules of justice.” 

In the paragraph I have been consid- 
ering Madison uses the word “justice” 
three times, though the word is but rare- 
ly used in other numbers. It is a tempta- 
tion to pause for a careful consideration 
of the meaning which he intends it to 
carry. The simple fact is, however, that 
he nowhere defines it. Apparently he 
thinks of justice as being impartial, un- 
biased, and in the public interest, but he 
gives few clues beyond this orthodox 
and, in the context, not especially help- 
ful meaning. What is perfectly clear is his 
belief that members of the government 
will be interested parties to the issues be- 
fore them for decision and that they will 
be more swayed by interest or prejudice 
than by “justice and the public good.” 
It would seem that he had sufficiently 
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made his point, but he continues for one 
more brief paragraph to argue that we 
cannot rest our faith on the hope that 
“enlightened statesmen will be able to 
adjust these clashing interests, and ren- 
der them all subservient to the public 
good. Enlightened statesmen will not al- 
ways be at the helm.” Such adjustment 
would, moreover, frequently fail to take 
account of long-run or remote considera- 
tions, which will rarely appeal to those 
who can see only the immediate interests 
concerned. 

Into two pages of text Madison has 
condensed a most remarkable analysis of 
the causes of disunity in society. He was 
not, of course, attempting to write a full 
and systematic study of the subject. His 
four paragraphs omit little, but they are 
simply a part of his argument for a 
stronger central government. For, after 
he has wound up his argument that the 
causes of faction cannot be removed, 
short of denying men the right to express 
their disagreements, he proceeds to the 
next step, which is that “relief is only to 
be sought in the means of controlling its 
effects.” 

Factions can be serious hindrances to 
the procedures of government even if in 
the minority. But, under a republican 
system, though a minority “may clog the 
administration” or even “‘convulse the 
society,” it will be unable to gain control 
of the government. If, however “a 
majority is included in a faction,” the 
form of popular government “enables it 
to sacrifice to its ruling passion or inter- 
est both the public good and the rights 
of other citizens.” 

This recognition of the dangers of 
majority rule might seem to end the mat- 
ter, but in fact it is only the second step 
in Madison’s argument. “To secure the 
public good and private rights against 
the danger of such a [majority] faction, 
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and at the same time to preserve the 
spirit and form of popular government, 
is then the great object to which our jp. 
quiries are directed.” If we can do SO, We 
can rescue popular government from the 
low esteem in which it is held because of 
its susceptibility to factional disorders 

It may be desirable, in dealing with the 
final stages of Madison’s argument in the 
tenth essay, to have his conclusion jn 
mind. Essentially, this is the proposition 
that in the size and variety of the Union 
we shall have a “republican remedy for 
the diseases most incident to republican 
government.” Factions will surely exist, 
and we can assume that they will be con. 
cerned to press their own causes, whether 
religious or economic, at the expense of 
others. But there will be far less danger 
that these “improper or wicked projects” 
will gain general support throughout the 
Union than in particular localities or 
states. Thus there will be a more or less 
constant rivalry of factions reflecting 
various sects, ideas, and interests; and in 
their competitions for the public favor 
they will provide checks and restraints 
upon the dangers of faction which were 
not to be found in the ancient city-states 
so often praised by “theoretic poli- 
ticians.” 

In this essay Madison makes the dis- 
tinction, on which he elaborates in two 
later numbers, between a democracy and 
a republic. His distinction has no relation 
to the tenets of the present political par- 
ties but is concerned rather with difier- 
entiating between direct and indirect, or 
representative, democracy. Since direct 
democracy is, by its nature, limited toa 
very small area and a relatively small 
population, it ‘can admit of no cure for 
the mischiefs of faction.” This is true be- 
cause common passions or interests are 
likely to be felt by the majority of the 
population in a society composed of one 
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group OF of several contiguous groups. 
It is under these circumstances that 
majority rule has so often resulted in op- 
pression of minorities. The history of the 
city-states, so Madison believed, indi- 
cates that “such democracies have ever 
been spectacles of turbulence and conten- 
tion; have ever been found incompatible 
with personal security or the rights of 
property; and have in general been as 
short in their lives as they have been vio- 
lent in their deaths.” 

Now this is no argument for the aban- 
donment either of liberty or of majority 
rule. Rather is it an argument in favor 
of the Constitution on the ground that 
representative, rather than direct, de- 
mocracy, when established for so large 
and diversified a country as that provid- 
ed in the union of the thirteen states, 
would provide a remedy for this ancient 
weakness of popular government. In his 
day direct voting was inconceivable for 
any unit larger than a city-state, or a 
New England town, and he does not ar- 
gue that it should not be established for 
the whole Union, since it could not there 
exist. But he does pause to praise the 
superiority of representative institutions. 
Were this argument taken alone, rather 
than in its context, it might easily be 
given as proof of Madison’s remoteness 
from the harsh realities of politics, for he 
there says that the effect of representa- 
tion 


is, on the one hand, to refine and enlarge the 
public views, by passing them through the medi- 
um of a chosen body of citizens, whose wisdom 
may best discern the true interest of their coun- 
try, and whose patriotism and love of justice 
will be least likely to sacrifice it to temporary or 
partial considerations. Under such a regulation, 
it may well happen that the public voice, pro- 
nounced by the representatives of the people, 
will be more consonant to the public good than 
if pronounced by the people themselves, con- 
vened for the purpose. 
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Before the reader has come to rely on 
this pleasant prospect, Madison immedi- 
ately goes on to say, “On the other hand, 
the effect may be inverted.” This is but 
another, more emphatic, way of saying 
that wise and dispassionate statesmen, 
whose sole concern is justice and the gen- 
eral good, will not always be in public 
office. Therefore the government must 
be one which will provide protection 
against the designs of selfish, ambitious 
men—and of selfish interests or factions. 
It is, to repeat, the extent and the variety 
of sects, of ideologies, and of interests in 
the United States which, combined with 
the “proper structure of the Union,” pro- 
vide ‘‘a republican remedy”’ for the dis- 
ease which has so often brought about 
the fall of popular governments. ‘And; 
according to the degree of pleasure and, 
pride we feel in being republicans,” he 
concludes, “ought to be our zeal in 
cherishing the spirit and supporting the 
character of Federalists.”’ 

Madison was writing before th: time 
of rapid transportation and almost in- 
stantaneous communication. His was, as 
Beveridge well put it, a day of “commu- 
nity isolation” —in 1788 it required over 
a week to get the news from Boston to 
New York that the Massachusetts con- 
vention had ratified the Constitution, 
and this over the best post road in the 
country. Nor were there, in his time, na- 
tional organizations of labor, agriculture, 
manufacturing, medicine, banking, or 
even national political parties. His con- 
tention that factions would be localized 
and that the checks and balances of nu- 
merous competitive factions throughout 
the country would have a stabilizing in- 
fluence is in some respects less pertinent 
today than it was a century and a half 
ago. Yet it is far from irrelevant, even 
today. It is still true that the rivalry of 
groups, whether religious or economic, 
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reformist or reactionary, does serve to 
prevent the kind of majority oppression 
of which he had read in the histories of 
the city-states of Greece and Italy. 

In our history there has been one great 
exception to the accuracy of his predic- 
tions—the Civil War. That conflagra- 
tion was the result of an intensity of sec- 
tional antagonism—with a mixed back- 
ground of religious, humanitarian, eco- 
nomic, and demagogic causes and mo- 
tives—which engulfed the numerous pet- 
ty diversities and rivalries counted on by 
Madison as safeguards. With this tre- 
mendous exception, Madison’s prognosis, 
as well as his diagnosis, has been surpris- 
ingly correct. Time has justified his belief 
that, though factions are inevitable in a 
free society, the existence of many and 
varied factions in a large country does 
provide a stabilizing process which tends 
to prevent the swift overturns of which 
he had read in his histories and of which 
we have read in our newspapers these 
last three decades. 


VII 


As soon as The Federalist was pub- 
lished in book form, Madison sent a copy 
to Jefferson, then in Paris. On November 
18, 1788, Jefferson wrote to his friend 
that the book was “the best commentary 
on the principles of government, which 
ever was written.” This is praise couched 
in such superlative terms that we might 
put it down to friendship, or even to a 
favorable first impression, if we did not 
know that thirty years later Jefferson in- 
cluded The Federalist, along with Locke’s 
Treatise, the Declaration of Independ- 
ence, and the Virginia Resolutions of 
1799, as writings to be studied by all stu- 
dents attending the University of Vir- 
ginia. Jefferson’s estimate is doubtless 
exaggerated, but it is surely one of the 
significant books on politics. It would, 


26 ETHICS 


however, be a ridiculous perversion oj 
patriotism to deny that the book has lim. 
itations both of scope and of content. 

Its scope is necessarily limited by the 
job to be done. Hamilton and Madison 
were not attempting to write a commen. 
tary on all the problems of politics by 
rather an analysis of the proposed Con. 
stitution in the form of an argument for 
its adoption. They dealt with a number 
of problems not mentioned in this paper 
and though The Federalist is far more 
than what is ordinarily understood by a 
commentary on the Constitution, there 
are many great subjects and issues in po. 
litical speculation with which they were 
not concerned. Under other circum. 
stances they would have discussed mon. 
archical rule or hereditary aristocracy, 
but such issues were not debated here: 
the answer was taken for granted. Nor 
was there any need to consider the origin 
of the state, the nature of law, or even the 
nature of justice. There was at the time 
little significant difference of opinion on 
these questions; none which entered into 
the ratification controversy. Even the 
great issue of free speech, the right to dis- 
agree and to express that disagreement, 
was curtly dismissed by Madison as un- 
debatable. To put the point a little dif- 
ferently: Jefferson wrote no systematic 
study of politics, nor did he ever maii- 
fest any interest in the idea of writing 
such a book. Nevertheless, there are dis- 
cussions in his various papers of many 
significant problems in political and con- 
stitutional thought which are not paral- 
leled in The Federalist. 

If the book is limited in its scope, it is 
also not without shortcomings in its con- 
tent. The two men who wrote it (Jay’s 
share is so slight as hardly to count) did 
have disparate views. Though it is re- 
markable how well they worked together 
(they were never to do so after the new 
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overnment was established) and how 
unified is the product of their pens, there 
nevertheless are inconsistencies in their 
theories, even though these are to be dis- 
covered only by careful reading. 

Gouverneur Morris, while meditating 
on what he would say in his oration at 
Hamilton’s funeral, noted in his diary 
some of the difficulties confronting him. 
The first two of them are relevant here. 
“He [Hamilton] was in principle opposed 
to republican and attached to monarchi- 
cal government, and then his opinions 
were generally known and have been long 
and loudly proclaimed. His share in 
forming our Constitution must be men- 
tioned, and his unfavorable opinion can- 
not therefore be concealed.”’ Morris does 
not here go on to say what Madison did 
say in a somewhat similar summing-up 
of Hamilton’s ideas and work twenty- 
seven years later: “If his theory of gov- 
ernment deviated from the republican 
standard he had the candour to avow it, 
and the greater merit of cooperating 
faithfully in maturing and supporting a 
system which was not his choice.” 

The significant fact is that Hamilton, 
who wanted monarchy and, if not mon- 
archy, life-tenure, and Madison, who 
never “deviated from the republican 
standard,” combined their talents and 
their knowledge to write the letters of 
Publius. So great were Hamilton’s gifts 
as an advocate that he was generally able 
to keep his more unpopular views sub- 
merged. Occasionally, however, they are 
in evidence, as in his discussion of bills of 
rights in the eighty-fourth number. 
Where he was stating and applying his 
theory of human nature, he was, for him, 
unusually discreet. To be sure, he did not 
hesitate to reiterate his belief in the 
frailties of men, but he did not state the 
remainder of his doctrine—that men of 
wealth and learning can be more trusted 
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than can the poor and ignorant. Madison 
undoubtedly believed that some men are 
less grasping, more rational, therefore 
more to be trusted than others, but he 
did not find them in any one class, inter- 
est, sect, or region. Since there were 
neither property nor religious qualifica- 
tions for holding office under the pro- 
posed Constitution, there was no occa- 
sion for arguing the case for or against 
any privileged groups. In Hamilton’s dis- 
cussion of presidential and judicial tenure 
he asserted his trust in those holding of- 
fice for longer periods of time. It is notice- 
able both that the same men out of office 
might be dangerous to the public good 
and that Madison’s discussion of the 
Senate has some resemblance to the 
Hamiltonian trust in stability through 
length of tenure. 


Theessential presupposition with whichy 


both men worked was, then, the imper- 
fections of men’s character and reason, 
This assumption is stated not as an argu- 
able proposition but as a simple state- 
ment of fact which will scracely be dis- 
puted by the reader. It is reiterated fre- 
quently and in many connections. Obvi- 
ously it is no idle flourish in any of them. 
Their philosophy has no resemblance to 
the sophomoric cynicism of Mencken or 
to the bitterness of Schopenhauer. Cer- 
tainly it is not defeatist. The great affir- 
mation of The Federalist is this: If one 
plans the institutions properly, a stable 
as well as a free popular government is 
possible. No sensible person planning to 
live in New York would design his house 
as though the climate were that of 
Tahiti. Similarly, no one faniiliar with 
the real nature of man would design a 
government upon the assumption that 
the citizens who are to operate it will al- 
ways be rational, unselfish, and farsight- 
ed. Man’s passions, whims, and selfish- 
ness are as much a part of the order of 
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nature as heat and cold and as much to 
be taken into account. If the facts of 
man’s character and competence be con- 
sidered rather than ignored, the very 
faults we deplore can be made to con- 
tribute to that stability—and without the 
sacrifice of liberty. In the discussions of 
the advantages of a stronger union, as 
well as of the merits of the governmental 
structure provided by the proposed Con- 
stitution, the authors repeatedly make 
use of their theory of human nature to 
support their general arguments. At some 
places, as when dealing with the separa- 
tion of powers, the analysis adds rela- 
tively little to the ideas expressed by the 
leading men of their time. At others, and 
particularly in Madison’s extraordinary 
essay on the advantages of faction, they 
had insights which are unique, or virtual- 
ly unique, in the history of political 
thought. While much is said in The 
Federalist about the limitations and de- 
fects in the nature of man, the major 
premise of the book is that men, or at 
least Americans, are sufficiently rational 
to make self-government practicable. 
Madison and Hamilton were expounding 
and defending what was the most popu- 
lar—in our terms, democratic—national 
constitution of that time. A year later 
Jefferson was to write of the Constitu- 
tion: “It is the wisest ever submitted to 
men.” Madison undoubtedly agreed. 
Hamilton had a much lower view of it, 
but, as Publius, he was in effect assuming 
that there was enough rationality and 
public spiritedness in the American 
people to make self-government a success 
—if that government were properly con- 
stituted. This affirmation would have 
been commonplace a century later, but 
in 1787 it was a bold one because they 
had no precedent in recent centuries of a 
large and stable republic or any in an- 
cient times which did not give way to 
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tyranny or oligarchy. Perhaps the moy 

remarkable thing of all is that their pre. 

dictions have been almost completely 

accurate. With the exception of the Ciyj 

War, the worst evils they hoped to avoij 

have not come to pass, and the stability 

they prophesied has been substantially 

realized. 
~~ Even as they assumed enough capaci 
ty and devotion to the general interest tp 
make self-government operable and ¢. 
cure, so in their arguments they did no} 
appeal to their readers’ emotions or pas. 
sions but rather to their reason. It would 
be difficult to find in the entire history 
of political controversy a more calm or 
rational appeal to the voters than that 
set forth by Publius. Perhaps the mos 
unusual compliment he paid to the ra. 
tionality of the voters was in asking them 
to realize that all men are human, are of 
limited capacity, and, what is more im. 
portant, are prone to impulse and pas 
sion. Publius thus appealed to the voters 
to take account of their own shortcon- 
ings as citizens and to adopt a system oj 
government which would provide a re. 
publican remedy for those faults and 
dangers which had always been the ée- 
spair of the friends of free institutions. 

As a tract for the times The Federalist 
is in marked contrast with a large share 
of the contemporary letters and pan- 
phlets. Unlike many of the Antifederalist 
tracts there is singularly little appeal to 
passion, to prejudice, or even to local 
self-interest. Not only did Publius say in 
the opening paragraph of his first essay 
that the future of popular government 
was at stake; he wrote as though he be- 
lieved his own statement. So we have the 
astonishing and paradoxical combination 
of a work which repeatedly reminds the 
voters of their limitations and yet asks 
them to act in such fashion as to supply 
evidence to future generations that good 
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government can be a matter of “reflec- 
tion and choice,” that men are not for- 

ever dependent on “accident and force.” 
As I remarked earlier, there is extremely 
little about force in The Federalist. The 
conception is that of a system to be 
adopted, or rejected, through free choice 
and of one which, if adopted, will func- 
tion through the processes of agreement 
and be enforced by the “‘milder coercions 
of the magistrate” rather than by the 
power of the army. 

When Hamilton and Madison use, as 
they frequently do, harshly critical ad- 
jectives to describe man’s nature, they 
seem not to be thinking in terms of or- 
dinary standards. Rather are they em- 
ploying an almost superhuman scale by 
which to measure man’s limitations and 
his potentialities. This scale is, I suppose, 
acompound of Christian ethics and En- 
lightenment faith in the power of reasons 
In effect they are saying: We are not up 
to the standards man can conceive of, 
but even so we can make a go of self-gov- 
ernment if we design the system to work 
under actual rather than under ideal 
conditions. They also seem to be saying 
that on this very special occasion we 
must make a great effort to understand 
our limitations and, by doing so, to lift 
ourselves above the petty controversies 
of ordinary politics and make a rational 
choice of a form of government. 

Now Publius did not proceed on the 
assumption that men are disinterested 
where economic affairs are concerned. 
There is little of the dreamy romantic 
about him and nothing of the utopian. 
He says a great deal about the material 
advantages of the proposed system. My 
point is that his argument is a dignified 
and rational appeal to self-interest, that 
it is set forth primarily in terms of na- 
tional and long-run benefits, that, in 
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short, it is not cast in the mold of 
demagoguery. 

One of the surest ways of distinguish- 
ing between demagoguery and states- 
manship is the presence or absence of a 
scapegoat. One of the easiest and most 
frequently used tricks of the former is the 
solution of political or economic difficul- 
ties by proposals to get rid of the scape- 
goat. Except among the politically ma- 
ture, it is all too easy to substitute such 
an appeal to prejudice for a calm and ra- 
tional analysis of the issues involved. 
Hitler’s usual scapegoats were the Treaty 
of Versailles and the Jews, but he could 
find others when his hearers became 
bored with these. Other demagogues have 
used particular racial or religious groups, 
Wall Street, the bourgeoisie, Commu- 
nists, the “Yellow Peril,” a foreign 
power. Underlying all attacks on scape- 
goats is the assumption that if the scape- 
goat be eliminated the troubles being 
complained of will disappear. The tech- 
nique is not limited to campaign docu- 
ments but is also to be found in many 
systematic studies. At the present time 
it is most clearly evident in the defenses 
of communism and fascism. A scapegoat 
psychology is one of the several respects 
in which Marxism and naziism are blood 
brothers and one in which both resemble 
utopianism. 

To Hamilton and Madison the Ar- 
ticles of Confederation had failed be- 
cause it was defective, not because of 
foreign nations or the failings of a par- 
ticular group or class in America or the 
bourgeoisie or the proletariat or the 
Treaty of 1783 or the Jews or sunspots. 
When they discuss, as they unhesitating- 
ly do, the dangers to be expected from 
foreign neighbors or from domestic fac- 
tions, they are not trying to locate a 
scapegoat who can be blamed for all 
troubles, past and future. Rather are 
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they developing their argument that the 
proposed Constitution is one which is de- 
signed to stand the inevitable strains, 
strains which are inevitable primarily 
because of the limitations of human 
nature. 

If they do not rely upon the conven- 
ient but dangerous scapegoat technique, 
neither do they fall into an even more 
frequent weakness—dichotomous think- 
ing. They do not divide all issues and all 
possibilities into blacks and whites, with 
no grays. This division into mutually ex- 
clusive extremes, with a great and im- 
passable gulf fixed between them, is one 
of the most ancient fallacies in political 
theory. Alexander Hamilton, before and 
after The Federalist, was inclined to do 
just this. In a number of speeches and 
letters he asserted that we can give power 
to the incompetent mass or to the rich, 
the well-born, and the capable; we can 
have a unified central power or an anar- 
chical confederacy. There is no alterna- 
tive, no middle ground. In varying forms 
and degrees the same kind of thinking is 
evident in the writings of Hobbes, of Cal- 
houn, and of Marx. The first would have 
us believe that the only alternative to a 
war of all against all is the rule of an all- 
powerful sovereign; the second believed 
that sovereignty had to be either in the 
states or in the central government, for 
it could not be divided; the third 
preached that one class or another domi- 
nates, at least until we get to the pie-in- 
the-sky land of the classless society, 
when the state will have withered away. 
This is all nonsense, but it is inflamma- 
tory and dangerous nonsense, and it has 
greater emotional appeal than any sober 
analysis which, by contrast, seems un- 
imaginative, inconclusive, and likely to 
result in compromise. It was probably 
this kind of false logic, the insistence 
upon rigid, mutually exclusive, cate- 
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gories, which Jane Addams had in mij 
|when she wrote of ‘that shedding 
blood which is sure to occur when me 
forget how complicated life is and insig 
upon reducing it to logical dogmas.” 

Even as The Federalist does not resort 
either to scapegoat hunting or to a rigid 
separation into antagonistic categories 
so it does not rely upon conceptions of 
guilt and innocence. Neither groups, 
classes, nor individuals are labeled 
“good” or ‘‘bad.”” Hamilton and Madi. 
son are describing the traits which are ty 
be found in all groups, all classes or inter. 
ests, and which must be assumed to exist 
in virtually all persons. In this sense they 
have a scientific rather than a moralistic 
approach. 

They do not, of course, hesitate to at- 
tribute motives which are less than ad- 
mirable to their opponents, the Anti- 
federalists, as when Madison delicately 
refers to “the more respectable adver- 
| saries to the Constitution.” Certainly 
they both say and imply that the oppo- 
nents of ratification were following their 
own interests as well as their own preju- 
dices. But they are not sinful men be- 
cause they do so; they are only run-of- 
the-mine specimens who are acting as we 
know that men will act. The authors of 
the Federalist did not apply such labels 
as “sinful” or “treasonable.” Rather did 
they attempt to persuade the mass of 
voters that the Antifederalists were er- 
roneously interpreting the long-run in- 
terests and potentialities of the entire 
country. They did appeal to the patriotic 
emotions, as well as to the economic in- 
terests of their readers, but they did so in 
a singularly restrained manner, even 
though the issue at stake was one about 
which they cared very deeply. Its argu- 
ment was devoid of the hazardous tricks 
commonly associated with the winni 
of elections. 
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The kind of thinking to be found in it 
js not the kind dependent upon facile 
promises of an easily obtained condition 
in which, without further effort, there 
will be milk and honey in abundance for 
all—once the dragon is slain. Nor does it 
fall back upon the easy but illusory no- 
tion that all would be well if only good 
men could be elected to office and poli- 
ticians be eliminated. This variety of 
hazy thinking seems to be based upon the 
assumption that politicians are a sepa- 
rate species. In The Federalist not even 
politicians can be made into scapegoats. 
They, too, are human beings who mes 
in the universal qualities of huma 
nature. 


And, indeed, the aspect of The Federal- 
ist which is of universal applicability is 
not its discussion of the separation of 
powers, or constitutionalism, or judicial 
review, or the representative principle, or 
even federalism, although there is much 
of importance in it on all these subjects, 
and on some of them its theory has been 
influential far beyond the limits of this 
country. The universal element is it 
recognition of the importance of huma 
nature in politics, together with its re- 
markably penetrating analysis of the 
motives and the behavior of men in a 
free society. 
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